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had been available. It is true that when I recalled Leary he said he heard the '

statement made. Now, Leary is a man whom I would hesitate to disbelieve, and 1
feel that when he told me he heard the statement made he was speaking honestly ;
but I believe he would have testified at the trial as to the statement had he really
heard it; my opinion is that he has had so much to do with this case, and the
evidence has been repeated and discussed to such a great extent, that though he
really believes he heard the statement made, he is mistaken. It is not suggested
that Besant took any part whatever in connection with the meetings or made any
seditious speeches. The incident at his arrest is the only real evidence against him.
My mind is in such a state of serious doubt with regard to the statement alleged to
have been made by him that I feel that he should be given the benefit of that doubt.

In my opinion, therefore, it is not rlght or just that, on the first or third counts, he
should have been found gullty

MOORE.

Thomas Moore was convicted on counts one and three. This man appears to
have had comparatively little association with the I.W.W. No doubt he was a
member, although some of the other prisoners did not even know him personally.
The chief evidence against Moore is that given by McAlister. From the evidence
at this Inquiry it would appear that McAlister is not a very reliable person, to say
the least of it. In my opinion he was also an accomplice. MecAlister says that he
became a member of the I.W.W. on the 5th or 6th September (I do not believe

~ this, as my previous remarks show I think he was a member long before). In his

evidence, which I am asked to believe, he states he did not know Moore or Teen; that
a day or two after he joined the Association he went to the rooms and there and
then in the presence of Mahony, Teen, and Moore took part in the drawing of lots as
to who should burn down Way’s shop, and that the lot fell upon him. Now, if

MecAlister's evidence is true that this is the first time he met Moore or Teen, and .

that he had just become a member of the I.W.W., I find it difficult to believe that he
wags admitted forthwith into the very heart of the conspiracy. He says that the
drawlng took place with two black discs and one red dise, that these were put into an
empty cigar box, which was held overhead whilst the discs were being drawn, and
the lot fell upon him to create the firg. He says that he left the building later
on in company with Moore, having previously arranged with detectives to watch
them and hear what passed that they stopped near Foy’s, and that Moore said

“This place has got to go,” indicating Foy’s, and that “ten or twelve of the -

bastards should be let go at once and make a good blaze.” Leary was standing
on the other side of the post, and heard fragments of the conversation—very little
indeed according to his statement—but Leary says that he heard a discussion about
a racehorse, “ Miss Joey,” and that he heard the expression “ Twelve of the bastards
should be let go together. This one must go.” It is significant that though
Leary heard this piece of conversation, which is practically all that he could poritively
swear to, he makes no reference to “make a good blaze,” which is the most
significant portion of the whole sta,tement. McAlister says no conversation with
regard to the racehorse “ Miss Joey” took place on that occasion ; he says that
such a-conversation did on one occasion take place, but that it was in Goulburn- street,
and Leary was nowhere about. Now, without hesitation I believe Leary, because he
is supported by Moore, who says that such a conversation did take place, and Leary’s
actions show clearly that it did, as he made inquiries very shortly afterwards Wlth
regard to a horse named “Miss J oey,” and found it was true that ‘“ Miss Joey”

did run. Moore’s version of the conversation is that he was talking to McAlister,
who was a racecourse frequenter and an ex-trainer, about a horse, ““ Miss Joey,” in
which he was interested, and which had taken part in a race that had been run a
little time before and he said “ Twelve of the bastards were on the mmde of her
from the word go.” As a fact, thirteen horses started in the race and *“ Miss Joey ”

had the outside position. I believe Leary is telling the truth to the best of his
ability, and I believe that McAlister lied when he said that no such conversation
took place. Leary heard fragments of a conversation under most unfavourable

-conditions, and he might easily have been mistaken as to the exact form of the

words ; and I think that Moore should be given the benefit of any doubt that exists.
In my mind there is little doubt, for 1 do not believe that men who are engaged in a
wicked and damnable conspiracy of this kind would have taken into their confidence
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a new member, with whom apparently they had never discussed such a pr oposntlon
before (for that is the position taken up by MecAlister without doubt) that they
should draw lots as to who should create a fire, and that a discussion as to the
running of a racehorse should have taken place on the scene where a proposition was
alleged to have been made as to the perpetration of a heinous erime.  Coupling this
with the. fact that McAlister was an informer, and in all probability also an
accomplice, who certainly thought he was to get a considerable sum of money if
these men were convicted, as is evidenced by his having commenced proceedings
against the Government for the recovery of a sum of money, it would be extremely
dangerous to condemn any man on evidence such as his.

It is also given in evidence that a piece of cotton waste was found in Moore’s
room, and a small piece in his box. He states that -he knew nothing about these
pieces, but that they probably belonged to an engineer who slept in the same room
with him. It is clear that an engineer did sleep in the same room, and this would
appear to be a reasonable explanation of the presence of the waste. It is not alleged
that either piece of waste had been tr eated in any way for the purpose of causing
fires.

There is a further incident thh regard to Moore to the effect that on one
occasion he or someone in whose company he was made use of the word “fire.” This
isolated expression, even if used by Moore, does not afford material on which a
conviction could take place. In considering the truth of McAlister’s statements, it
must be borne in mind that the L. W.W. rooms were raided without warning, and
that Detective Leary stated that no dises of the character referred to were found,
notwithstanding the most exhaustive search, nor was any box found of the character
referred to, excepting one, which was in use for other purposes. There is absolutely
no other evidence against Moore, except the evidence of this man, who is, 1 believe,
in addition to being a police spy and an informer, an accomplice, and who—to further
add to his qualifications, if we are to believe Leary——ls also a perjurer. To this must
be added the evidence of Powell, who volunteered his evidence upon the hearing
before me. *Powell says that, so far as he knew, McAlister was a man who lived
without work, and spent most of his time in public-houses, drinking ; that he had
had frequent conversations with both McAlister and Scully as to what each would
ultimately get from the Crown, and that each had stated to him that the other knew
nothing about the case. This suggests to mnie that Scully charged McAllister with
having manufactured his evidence. I am of the opinion that it is not right or just
that Moore should ever have been convicted.

McPHERSON.

Donald McPherson was convicted on all three counts. To a large extent
McPherson’s conviction depends on the evidence of McAlister. Upon the second
count, the Court of Criminal Appeal has quashed his conviction. The evidence of
McAlister was to the effect that McPherson stated that, “ While any members of
the IL.W.W. were in gaol it would cost the employers £10,000 a day.” It is possible
that McPherson was there referring to destruction of property ; but that expression
is equally, if not more, consistent with the creatibn of industrial trouble which would
cost the employers large sums of money, as it is consistent with any suggestion with
regard to the creation of fires. McAlister gave evidence to the effect that he met
McPherson in King-street, who on that occasion used .expressions which, if true,
would fairly connect him with the arson conspiracy ; and McAlister also said that
McPherson asked him if he gave him some of the dope would he be prepared to use
it. There are two facts which cause me to disbelieve McAlister’s statement to this
effect. MecAlister says that he was not then a member of the I.W.W., and it seems
incredible to me that McPherson, whose real name he did not even know, would
then have made this communication to him upon‘ such a serious matter. McPherson
showed that he was working that day upon the “ Levuka.” MecAlister says that on
this occasion McPherson promised to give him some fire dope. A few days later he
met McPherson and received a parcel containing fire dope. On this date McPherson
states he was working on the “ Manuka,” and that he went to his lunch with two or
three other wharf lumpers. The statement that he was so working was supported
by a representative of the shipping company, and another witness who was with
him during the lunch hour. I do not believe that that conversation ever took place,
and I believe that McPherson established his alibi.  This is quite independent of the
view that T take of McAlister as an accomplice. There
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, There is not any evidence that McPherson ever made any speeches or sold
” any seditious literature. bulntantmlly his conviction depends on the evidence of
il MecAlister, and McAlister’s evidence is uncorroborated, unless one can consider that
F the fact of McPherson having been in association with Glynn, Larkin, -Hamilton,
and Teen is evidence in corroboration of his statement. I think that it is not just
and right that McPherson should have been convicted.
k
f
1

[ TEEN.
t i i % Teen was convicted on all three counts. The conviction of this man depends
[ upon the trustworthiness of the evidence of Scully, D. Goldstein, L. Goldstein, and

MecAlister. 1 have already said, in commection with Moore’s case, that I do not
belicve the evidence of McAlister as to the drawing of lots with regard to Way’s
fire ; and the only other evidencs is that given by Louis Goldstein, D. Goldstein,
and Scully, which is uncorroborated, unless Teen had a bottle of fire- -producing
wmaterial in his possession. I do not think that their evidence is worthy of belief in
view of the character of the men referred to.

The most important fact is the finding of a bottle of fire-producing liquid and
some waste in the pocket of an overcoat worn by Teen. The history of this appears
to be that Teen and Goldstein were at the L W.W. rooms on the night Teen was
arrested. The night was a very wet one. Teen borrowed an overcoat from a man
named Pope ; he put this on and walked up the street with D. Goldstein. They had
‘ -been together at the I. W.W. rooms and were together up to the time of the arrest
y _ and yet Goldstein does not suggest that Teen put anything in the pocket of the
‘ overcoat, or obtained any fire-dope or waste on the night in question. They decided
to go to the stadium. Goldstein walked upon Teen’s left side. Detective Matthews
arrested Teen, Goldstein still being on his left side. They walked to the station,
i and Matthews says that Teen made no attempt as far as he could see to get rid of
i anything. When they arrived at the police station, Teen was searched, and in the
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" ' overcoat pocket was found this bottle of fire dope and the cotton waste. Immediately
o '51 { : they were found Teen said they were not his. He told the policemen .the name of
i Py the owner of the coat, “ Pope,” who when interrogated said he had lent the coat to
- \ﬂ_\ ; Teen as the night was wet, but that there was then no fire dope in it to his knowledge.- -.
ff ( [ 1 The police evidently believed this statement for they did not take any further steps
.y o against Pope. -

[ It is also to be noted that the I.W.W. rooms had been raided a short time
1 before, and were still under police surveillance, so that Teen would have been taking
! most extreme risks in carrying about with him such mcrlmlnatmg articles when
| visiting these rooms.

[ Kuowing Goldstein as we know him to-day, there is very grave suspicion that
| he, knowing of the proposed arrest of Teen, put the material in the overcoat pocket
| as they were walking along the street in order to manufacture evidence against him.
! Had the coat been Teen’s, and had Teen been alone when arrested and not in the
: presence of a man like Gdldstein, whose full intention and interest was to secure his
f conviction, it would have been strong evidence indeed ; but inasmuch as the coat
! was lent to Teen practically on the spur of the moment, and that he did not attempt
| to do away with the dope on the way to the police station, furnishes to my mind the
i strongest evidence that he did not know that it was there One can only suspect
0ol who put it there.

g ] ; o Teen made no seditious speeches, although he was present on one or two

i

l . occasions when seditious speeches were made. There is no evidence that he took
' part in the circulation of “ Sabotage” or advised people to behave in a lawless
manner. In my opinion it is not right and just that he should have been convicted.

BEATTY.

,{ William Beatty was convicted on all three counts of the indictment. The
{ chief evidence given against him was that given by the witness Scully, and this is
" ‘ «uncorroborated. My remarks with regard to Scully have already been made,
| a ' namely, that no man should be convicted on his uncorroborated statements. It w1ll
’ also be noted that when Scully gave his statement to the police that he, Scully, was
i in Fagin’s room teaching those present how to make fires he did not state that Beatty
' was one of the persons present ; although later at the trial he added the name of
i Beatty. I am of opinion that his conviction on the first and second counts is unjust.

As
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As to the third count it was proved that Beatty had in his possession about a
thousand copies of the book “Sabotage.” Tt does not appear that he actively took
part in any of the meetings at which Larkin and others spoke, therefore their
statements cannot be held against him. But the fact remains that he had these
copies of ““ Sabotage” in his possession. This is a vastly different thing from having

~one copy, which any ordinary and innocent reader might have; it indicates to my
~mind an approval of the doctrines therein preached, and I think he must be held

responsible for them.  Although this fact does not connect him with these fires, it is
certainly strong evidence that he was an approver of the illegal, and, in some
directions the ecriminal, methods advocated in that book. Had he been @A person
selling the book for gain, such asa bookseller, the fact would have had little influence
upon me. DBut seeing that he was a v oluntar y worker in the cause, he must, to my
mind; be taken to incur responsibility for the doctrines that he chooses to dissewinate
voluntar ily. Some of these doctrines.are distinetly seditious. I think it is sufficient
evidence upon which he should have been convicted on the third count, but my
remarks with regard to the others apply equally to his case, namely, that when the
matter is robbed of the aspect of complicity in arson, I think that he has been
sufficiently punished.

FAGIN.

Morris Joseph Fagin was convicted on all three counts of the indictment.
This man’s conviction depends substantially upon the evidence of Scully and Davis
Goldstein; supported by the fact that a bottle of fire-producing liquid was found in

his bag when he was arrested. If he had put that fire-producing liquid in his bag he -

was undoubtedly guilty ; but we have the following facts to consider, and from which
to draw inferences and to weigh probabilities. Secully says that he had told Fagin
on several occasions shortly before his arrest that the police were on his tracks, and
that he was likely to be arrested at any minute. He further says that Fagin
obtained fire-dope from him in the shape of two 1-lb. tins of fire-making material
while the police had the chemist’s shop in which he delivered it to Fagin under
observation. On various occasions the police did see Fagin go to the shop where
Scully worked. It is not denied that Fagin was receiving treatment medically, and
he says that he went there—and, in fact, Scully admits that he did so—for the
purpose of obtaining medicine ;. but upon one.,occasion, on one of the days when the
police were closely watching the shop in which Scully worked, Scully says
he gave Fagin two tins of considerable bulk containing fire-making material.
The~ watching police say they saw Fagin go in and they saw him come
out, and they saw him while he was in the shop, that no such tins were
handed to him, and that it was impossible for a parcel of this size to be handed to
him without the incident being noted by them. Scully says that after the warning
he gave to Fagin, Fagin told him he took the stuff and buried it in a paddock down
in the vicinity of Maroubra. It does appear to me to be absolutely inconsistent
with all the probabilities that Fagin should have done away with the dope which he
is alleged to have received, and yet should have kept a bottle of it in his bag, after
having been told that he was about to be arrested, and knowing, as any sane person
must have known, that his bag would be one of the first places searched by the police
for any ev1dence of his gullt Facm turned to the police when it was found and said
to them ““ You put it there.” There is no evidence to show who put it there, but in
this connection it will be remembered that Scully was from time to time in Fagin’s
room ; Scully was then in the service of the police, to whom he had given a plan of
the building in which Fagin lived and the name of some of the occupants of the
rooms. He has, as he calls it, been “enveloped in a mesh,” from which he was
endeavouring to extricate himself and to purchase his hberty It will probably
never be known how that bottle got into Fagin’s bag; but I do not believe in all
these circumstances, that a man who had been warned as he had been would have
kept this fire dope in an unlocked bag, when he had every possible opportunity of
hiding it where it probably would have never been found, particularly when the-fact

-1s considered that he is also alleged to have buried other fire dope so that it could

not be discovered. I cannot belicve the evidence of the perjurer Scully in this
respect ; and if one is not satisfied that Fagin knew the stuff was there—and 1
certainly am not; in fact, I do not believe he did know of its existence,—
then there is no evidence left against him excepting the uncorroborated evidence

of
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of two accomplices who were also liars and perjurers.-I was anxious to ascertain
whether the Russian paper in which the bottle was wrapped, together with

a piece of a Daily Telegraph dated the day before the search was made in
Fagin’s room, came either from Fagin’s room or the I. W.W. room. I had Inspector
Leary leoalled and he said that no Russian papers were found in Fagin’s room. He
also gave evidence that at the time of the raid he made search amongst all the papers
found in the LW.W. rooms to ascertain whether the paper wrapped round the bottle
had been torn from any of them, and he said he could find nothing to suggest that
the papers had been torn from any belonging to Fagin or from those found in the
LW.W. rooms. Now Fagin is a Russian, and it is reasonable to suppose that any
person who desired to 1mpllcate him would have wrapped the bottle in a Russian
newspaper. This, added to one’s distrust of Goldstein and Scully and their intere e
in obtaining this man’s conviction, and the improbability of a man who has been to. Ve
that he is about to be arrested putting the evidence of his guilt into his bag, brings
me to the conclusion that Fagin did not know that the bottle was there. 1 am of
opinion therefore that it was not right and just that Fagin should have been

¥ convicted.

b GRANT.
Tl Donald Grant was convicted on all three counts. The remarks which I have

. made with regard to Larkin very largely apply to Grant, but under the circumstances
,’ of Grant’s association with, and taking part in, the same meetings at which Larkin

e
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it used the expressions to which T have already refened I am of opinion that Grant
? - must take the responsibility of his association with Larkin from the standpoint of -
t sedltloue conspiracy. In addition to that, he hlmself is said to have made remarks

T R Ly

l} about “sabotaging the employers’ property Upon this there is a conflict of

: testimony Grant states that he said sabotage their profits,” but even if he did
say ‘sabotage the employers’ property,” it does not necessarily point to arson,
because sabotaging property would undoubtedly include sabotaging profits. Property
includes money, and there can be no question that by one means or another Grant

i was prepared to sabotage the employers property ; but whether he used the

! expression ““ profits ” or “ property,” I think there can be very little doubt that he

was prepared, in assomatlon with Reeve, Larkin and others, to bring about a change

in the social gonditions by unlawful a.nd unconstitutional means, and, in addition,

! that he was eéngaged with them in stirring up dissaffection among His Majesty’s

L bject

| subjects.

|
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_ There is, however, nothing that really points to his approval or association
with others in the creation of fires with that or any other end in view. It is said
that the fact that Grant was in Broken Hill when an attempt to create fire similar
to that which occasioned the fires in Sydney was discovered is sufficient to connect
him with the conspiracy to commit arson. I do not think that such a proposition is
just or reasonable in the absence of one tittle of connecting evidence. While Grant
‘was in Broken Hill he undoubtedly preached sedition in one sense, but it must be
borne in mind that he made speeches urging the workers to rely upon their industrial
power, although he used one or two expressions which, if one is prepared to put the
worst possible construction upon them, might poss1bly support a conviction on the
first count. I am not, however, prepared to do this, nor do I believe that any person
would be justified in ﬁndlng him guilty on the first or second counts on such frail
evidence, if real evidence it can be called at all.

On the sedition issue there is clear evidence that Grant took part in the
i commendation of the principles set forth in and the sale of the book “ Sabotage.” In
\‘ : ' . my opinion he was rightly convicted of seditious conspiracy. My remarks with
:
|
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regard to the terms of sentence in the cases of others who have, to my mind,
been relieved of the offence of complicity to commit.arson, apply equally n this case.
T think that he has been sufficiently punished for anythmg that he said or did.

KING.

| There is no doubt that John Benjamin King used extreme expressions in his
speeches, such as “It is the mission of the working class to make this world a hell
for the capitalist class and every shirker that belongs to it—I don’t mind seeing
them roastmg and toasting on a grid-iron”; he also had one copy of the book

€<

{ // “\Sabotage but this T do not hold to be any offence. He also said  The only dope
| ; that
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tlat counts with the master class is sabotage—you must hit them through their
somachs and their pockets.” Now, sabotage, as 1 have pointed out, may be criminal,
lishonest, or innocent, and T am not prepared tosay that King, in making use of these
extremeand wild expressions, which are so often used by Domain orators, necessarily
/meant that unlawful means should be used to achicve the end that is desired. That

/ it is seditious in the technical sense to use such expressions, in that it is stirring up

dissension amongst the King’s subjects, and that he was collabomtmg with others in
this direction, is clear ; therefore, I think that he was rightly (‘()ll\’](,ted on the third
count. Ifhe had advocated the methods set forth in the book * ‘Sabotage ” my view
of the seriousness of the offence would have been different. The jury has found that
he had no connection with any attempted ar son. His offence consisted in stirring
up disaffection, and although he used the word “sabotage” there is no evidence to

" point to the fact that he referred to ““sabotage” of a criminal nature. 1 am there-

fore of the opinion that the sentence of five years cumulative upon the sentence that
he is now serving is greatly in excess of the offence.

CONCLUSION.

In conclusion, I beg to inform your Excellency that I have not in this report
dealt exhaustively with the evidence which I have the honour to attach, which
evidence it may be remarked includes “ statements that would not be admissible
before a jury.” The inquiry is of such a nature that a great deal must depend on
the individual opinion, as is always tlie case when inferences are sought to be drawn.
I have, however, done the best according to my ability with the subject matter upon
which T have been directed to report. There are many aspects of the case with
which I have not attempted to deal, and I wish it to be thoroughly understood that
throughout my consideration of the matter I have applied the principles to which I
have already referred, namely, the giving of the benefit of the doubt, if any exists, to
the accused ; and where statements are made which are capable of an innocent as
well as a guilty construction, I have given the accused person the full benefit of the
innocent interpretation, so far as I have felt that I conscientiously could do so.

Though T have given specific instances as to portions of evidence and ecircumstances.

which have influenced me considerably, I do not wish it to be thought that they are
exhaustive, for there are very many other fucts and circumstances which, although

not expressly referred to, have been fully taken into consideration by me in forming

my conclusions. _
I have the honor to be,

Your Excellency’s most obedient servant,

(Signed) NORMAN K. EWING,

Supreme Court, Royal Commissioner.
Hobart, Tasmania.
28th July, 1920.

Sydney : Willlam Applegate Gullick, Governmen$ Printer.—1020,
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